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THE COURT OF SESSIONS JUDGE, UDALGURI, ASSAM 

 

Present    :  Sri A. K. Borah, 

        Sessions Judge, Udalguri, Assam.  

 

Reference    :  Crl.Appl. No.10/2015. 

 

Appellants            :  (1) Hasen Ali, 

    (2) Sahaful Ali. 

          Vs 

Respondent       :  State of Assam. 

Dates of hearing   :  7.10.2015 

Date of Judgment   :  16.10.2015. 

For the appellants   :  Mr. P. Sutradhar, Advocate.  

For the respondent  : Mr. B. Das, Advocate. 

 

 

 

JUDGMENT 

 

1. This appeal is directed against the judgment and order dated 20.8.15 

passed by the ld. Judicial Magistrate, 1st Class, Udalguri, in G.R. Case 

No.690/13 convicting the accused/appellants U/S 323/34 IPC and sentencing 

each of them to pay fine of Rs.1000/- only each, i/d, S.I. for 5 (five) days.  

 

2.  The prosecution case, according to FIR, in brief, is that on or about 7 

AM of 19.6.13 accused persons Hasen Ali, Sahaful Ali and Mrs. Sahiful Nessa 

(Karfuli) used tractor to plough in the suit land. When the informant saw the 

incident he resisted them from ploughing and then the accused persons 

intercepted him and beat him with hands and kicked him with legs. As a result 

he sustained injury on different parts of the body. When the family members 

and neighbours heard noise they came and the accused persons fled away with 

the tractor. Hence this prosecution case. 



 

 

2 

2 

3. On receipt of the ejahar the O/C, Orang  P.S. registered the case vide 

Orang  P.S. case No. 36/13 U/S 341/323/34 IPC. After completion of usual 

investigation, the O/C, Orang  P.S. sent up the case for trial against the 

accused persons by filing charge-sheet U/S 341/323/34 IPC.  

 

4. On being appeared accused persons before the court of ld. Judicial 

Magistrate, 1st Class, Udalguri, after hearing both parties framed charges U/S 

341/323/34 IPC against the accused persons. Particulars of the charges are 

read over and explained to the accused persons, to which they pleads not 

guilty and claims to be tried.   

 

5.  To substantiate the case, prosecution examined as many as seven 

witnesses. But accused persons examined none. Defence plea is total denial 

while their statement are recorded U/S 313 Cr.P.C. After hearing both parties 

ld. trial court convicted the accused U/S  323/34 IPC and sentenced fine 

Rs.1000/- each i/d, S.I. for 5 (five) days. Being aggrieved by the aforesaid 

conviction order and judgment the accused/appellants preferred this appeal on 

the following grounds: - 

(i) The ld. trial court, Udalguri is error in law and facts in convicting and 

sentencing the accused/appellants.  

(ii) The ld. trial court did not appreciate the evidence on record and arrived at 

a conclusion on conjecture and surmise. 

(iii) The I.O. found nothing any incriminating against the appellant and as such 

filed final report but the Hon’ble  court did not consider this matter.  

(iv) It is admitted by the informant that a civil suit is pending between the 

parties and the alleged occurrence took place in connection with the suit land 

for which appellant has also filed a cross-case against them and their man 

where they already convicted by ld.  trial court by sentencing them Rs.100/- 

each.   

(v) None of the witnesses alleged about the alleged date, time and place of 

occurrence. Moreover the names of witnesses were given to the I.O. by the 

informant who were even not neighbour to the place of occurrence. 
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(vi) The statement of witness were recorded after long gap of time of the 

alleged date of occurrence and that too as per list of witnesses provided by the 

informant. Moreover the I.O. failed to consider the statement of earlier I.O. on 

the basis of which the case was filed F.R.  

(vii) Over and above ld. Trial court wrongly appreciated the evidence on record 

and convicting the accused on conjecture and surmise. 

 

5. I have also heard argument put forward by ld. Counsel for both sides.   

 

6.  Ld.  counsel for appellants submitted that Ld. trial court without 

considering  the evidence on record whimsically convicted the accused. Ld. 

counsel for appellants again submitted that ld. Trial court without considering 

the statement of earlier case upon which the case was submitted final report  

convicted  the accused persons which is erred in law and facts. Ld. Trial court 

convicted the accused not based on evidence available on the record. There 

are many civil suit as well as criminal case arose from the said disputed plot of 

land. Even the ld. Trial court did not consider any of the said cross-case. So, 

the conviction awarded by ld. Trial court is required to be set aside.  

 

7. To fortify his argument ld. counsel for appellants submitted the 

following case laws:-  

(i) Dwijen Kalita Vs. State of Assam, reported in  (1998) 3 GLR 34. 

(ii) Brij Nandan Rai and others Vs. State of Bihar, reported in 1992 Cr.L.J.942. 

(iii) Satyanarayan Bhagat and another Vs State of Bihar, reported in 1992 CRLJ 

2156. 

I have perused all the aforesaid case laws.  

8. Per contra, ld.  counsel for respondent submitted that ld. trial court has 

rightly convicted the accused persons U/S 323/34 IPC as there is clear 

evidence of prosecution. The informant has clearly described the whole 

incident which is supported by other witnesses. Prosecution has able to prove 

the case beyond all reasonable doubt. As such judgment and order of 

conviction passed by ld. trial court is required to be upheld.  
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9. Keeping in mind the rival submission submitted by ld. respective 

counsels, I am going to dispose the appeal as follows.  

 

   POINT FOR DETERMINATION   

 

10. The point for decision in this appeal is whether the impugned judgment 

and order of conviction dated 20.8.15 passed in  GR case No.690/13 U/S 

323/34 IPC is erred in law and facts?  

 

REASONS AND DECISION:- 

 

11. Since the appellant strenuously argued before me that the ld. Trial 

court convicted with accused without considering the evidence on record and 

without considering the cross-case as well as civil suit pending between the 

parties for the same plot of disputed land. So, I would like to discuss the 

evidence of the case record. 

 

12. PW.1, Md. Abdul Rahim the informant stated  that they have a dispute 

in connection with the aforesaid plot of land. When the accused persons 

forcefully tried to plough in the suit land he resisted. Then accused persons 

Hasan Ali, Saraful and Mrs. Sariful Nessa beat him with hand and fell him 

down. He got injury on his face, eye and on cheek. When he shouted the 

neighbour came and then the accused persons ran away.  

Though he has been exposed to long cross-examination the evidence 

as to at the relevant time accused persons forcefully tried to plough in the suit 

land,  informant resisted them, then accused persons assaulted him with fist 

and blow and fell him down as a result he sustained injury on his face, eyes 

and cheek, has remained unchallenged. But admitted that they paid fine upon 

the case filed by the accused.  

 

12.   PW.2, Md. Abdul Gafur, who is not eye witness, stated that on the day 

of incident he was collecting money for a Mosque at village Majorchuba. Then 

he heard that a fighting took place in between the informant and the accused 



 

 

5 

5 

persons.  He saw the injury near eyes of the informant. He was told by 

informant that accused Hasen Ali has beat him.  

 Though he has been subjected to long cross-examination except  giving 

many suggestions, the  evidence as to at the relevant time while was busy in 

collection for Mazid he heard about the fighting took place in between the 

informant and accused and he was reported by informant that accused Hasen 

Ali assaulted him and he saw the injury of the informant, has remained 

unshaken. But admitted that there are many quarrel took place including civil 

suit pending between the parties for the disputed land. 

 

13.  PW 3, Md. Abdul Jalil, the brother of informant stated that at the time of 

incident he was at his home. While the accused persons poughed the suit land 

the informant resisted and the accused persons beat him. While he reached 

the place of occurrence he saw the injury near the eyes of the informant.  

 In cross-examination he admitted that in the case filed by accused 

against them they have been sentenced to pay fine by the ld. Court. He also 

admitted that a civil case is also pending over the suit land where the alleged 

incident took place. 

 

14. PW 4, Md. Abdul Samad stated that the incident took place about 1 ½ 

years ago at about 8 am where Hasen Ali assaulted Abdul Rahim and caused 

him injury in his eyes.  

 In cross-examination he admitted that the incident took place in 

connection with the land. Police interrogated him. He saw the incident of 

beating from the distance of 20 Nal i.e. 240 feet. He also admitted that when 

he reached the place of occurrence some people told him that accused had 

beaten the informant.  

 

15.   PW 5, Md. Mokbul Ali stated that the incident took place at about 8 am 

of 2 years ago. He was going to market. Then accused person and informant 

were fighting on the land of Rahim. He saw Hasen beating Abdul Rahim with 

hand. After that accused person ran away from the place of occurrence. 

Thereafter many people gathered there.  
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 In cross-examination  he admitted that there are many dispute including 

the civil suit pending in the disputed land where the alleged incident took 

place.  

  

16.  PW.6 stated that on 10.6.14 he was directed by the court to investigate 

the case. Before this case the earlier I.O. SI J.K.Singh had filed a final report 

as there was insufficient evidence. During investigation he visited the place of 

occurrence took statement and filed charge-sheet against the accuse Hasen 

and Sahaful Ali. 

 

17.  PW.7, Nausad Ali stated that the incident took place about 3 years ago. 

There were fighting took place in between Hasen and Rahim. While Hasem 

was ploughing through tractor in the disputed land then Rahim resisted him.  

 He admitted in cross-examination that he has not seen the incident. 

 

18. These much is the evidence of prosecution. 

 

19. A careful perusal of the whole case record it appears, the ld. trial court 

convicted the appellants U/S 323/34 IPC. Here in this case, in fact the entire 

case is based on the evidence of informant. Other than him none is eye 

witness to the occurrence. Though PW.5 claimed to be an eye witness but in 

fact he is a chance witness. He deposed in court that at the relevant time he 

has been to market. Then a fighting took place  in between the accused 

persons and informant in the land of he informant. He saw Hasen beating 

Abdul Rahim with hand. After that accused persons also fled away from the 

place of occurrence. Thereafter, many people gathered there. He knows that 

many suit pending  in the court for the said disputed land. He also heard that 

informant Rahim Ali has sold the said disputed land to accused persons. Before 

the incident accused persons were cultivated in the disputed land where the 

incident took place.  

 

20. But how far, the evidence of PW.5 is reliable?     
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21. In this connection, I may cited a case law, viz BahalSingh vs State of 

Haryana, reported in AIR 1976 SC 2032 that – 

“If by coincidence or chance a person happens to be at the place of occurrence 

at the time it is taking place, he is called a chance witness. And if such a 

person happens to be a relative or friend of the victim or inimically disposed 

towards the accused then he being a chance witness is viewed with suspicion. 

Such a piece of evidence is not necessarily incredible or unbelievable but does 

require cautious and close scrutiny.”  

 

22. In Guli Chand vs State of Rajasthan, reported in AIR 1974 SC 276 that- 

“The testimony of a chance witness, although not necessarily false, is 

proverbially unsafe.”  

 

23. Coming to the present case, there can be no doubt that PW.5 can be 

said to be chance witness. His residence is far long  or too away from the 

scene of occurrence. His name is not in the name in the FIR, neither PW.1, the 

informant stated in his evidence that said PW.5 had seen the incident. It is not 

unnatural for working people to go to market for purchase something at that 

hour as stated by PW.5. But it can be difficult to believe that in that our other 

than him none has went to market by the way the PW.5 went. PW.5 assigned 

no reason that the land in which the incident took place in the side of the road 

to market. That apart, his statement, even if believed, if found to be not 

corroborated with the statement of PW.1. Because, PW.1 stated that he has 

been assaulted by Hasan Ali, Saraful and Mrs. Sariful Nessa just after an 

altercation took place for ploughing in the suit land by the accused. But PW.5 

stated that he saw both the parties was fighting  in the land of informant. Then 

he saw Hasen assaulting Abdul Rahim. But his statement is silent as to assault 

caused by other accused  i.e. Saraful and Mrs. Sariful Nessa. That apart, his 

statement is self contradictory as stated in his examination inchief that both 

the parties were found fighting  in the land of informant. On the other hand, in 

cross-examination he admitted that  he heard that the aforesaid land sold to 

accused by the informant. Under such reasons the statement of PW.5 is not 

believed.  
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24. Then in the present case it remained to discuss about the evidence  of 

PW.1 (informant), PW.2, PW.3 and PW.4. In fact, PW.2 is reported witness. He 

is not only the friend of informant and also belongs to the same faction of the 

society of PW.1. PW.3 is the own brother of informant. PW.4 is reported 

witness. The statement of PW.2 and PW.3 cannot be stated to be free from 

doubt on the ground of interestedness. They being the friend and close relative 

of informant always favours the informant which cannot be ruled out.  

 

25. Now, there remained to discuss only about the evidence of informant 

i.e. PW.1, who is victim in the present case.  

 

26. PW.1, in court, stated that they have a dispute in connection with the 

aforesaid plot of land. When the accused persons forcefully tried to plough in 

the suit land he resisted. Then accused persons Hasan Ali, Saraful and Mrs. 

Sariful Nessa beat him with hand and fell him down. He got injury on his face, 

eye and on cheek. When he shouted the neighbour came and then the accused 

persons ran away. But he admitted that  they have paid sentence of fine in a 

case filed by accused. That apart, he also admitted about the civil suit pending 

in the suit land where the incident took place.  

 

27. It appears, admittedly the land in which the incident took place is a 

disputed land. Many dispute including civil suit pending for the said plot of land 

in between the informant and accused persons.  

 

28. In this connection, I may mentioned a case law, viz Ladha Shah vs Zaman 

Ali, reported in AIR 1925 Lah 289 –  

 

“The parties should not be encouraged to resort to the Criminal Courts in cases  

in which the point at issue between them is one which can more appropriately  

be decided by a Civil Court, and the tendency on the part of litigants to do so  

should be checked by Criminal Courts who should be on their guard against  

lending their aid to such procedure.”  
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29. Here in the present case almost all the witnesses admitted that in the 

criminal case filed by accused the informant has been fined upon prove of 

guilt. Besides, it is a fact that none of the witnesses, even the informant, in 

their evidence could be able to show the exact date, place of occurrence and 

time as submitted by ld. Counsel of appellant. That apart, almost all witnesses 

including the I.O. admitted that initially in this case after investigation the case 

was filed final report on the opinion of insufficient evidence.  

 

30. As submitted by ld. Counsel for appellant the statement of said case, 

where the final report was filed, is not considered  by the present I.O. nor the 

ld. Trial court.  The statement recorded in the present case by the I.O. is after 

about 6 years  of incident. Had ld. Trial court perused the statement of earlier 

case, which was submitted final report by the I.O., then it could be known 

about the exaggeration, development of statement of witnesses as submitted 

by ld. Counsel for appellant.  

 

31. Another aspect is to be considered to analyse the evidence of informant  

in that according to him in the assault of accused persons he sustained injuries 

on face, eyes and cheek. But there is no evidence that he has taken treatment 

for the aforesaid injury with the help of doctor or in any hospital.  

 

32. According to FIR, incident took place on or about 7 AM. According to 

PW.5, he saw the incident at about 8 AM when he went to market. Impliedly 

land may be situated in the side of the road. During that hour it is expected 

many people went to market like PW.5. But the evidence  is totally silent as to 

any other person, who had seen the incident. But almost all the PWs stated 

that many people gathered there. But other than PW.1,2,3,4 and 5 the 

prosecution has failed to examine the other people who could have give the 

real picture. Lastly, according to PW.1, informant he has supplied the list of 

witnesses  to the I.O. But none of them are neighbour of the place of 

occurrence. Had I.O. been examined the other witness of the locality then it 

would be a believable story.  
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33. In view of the aforesaid reasons, the evidence of only witness found to 

be not cogent, trustworthy and reliable to base the conviction of the accused.  

 

34. Under such circumstances, I think that accused persons are entitled to 

get the benefit o doubt.   

 

35. For the aforesaid reasons, the appeal is allowed. 

 

36.  The order of conviction passed by the ld. Judicial Magistrate 1st Class, 

Udalguri in GR case No.690/13 on 20.8.15 is set aside.  

 

37. Accused/appellants are acquitted and set them liberty forthwith. 

Liability of the bailors are discharged. 

 

Let the GR case No.690/13 be sent to the ld. trial court alongwith a 

copy of judgment.  

 

 Given under my hand and seal of this court on this the 16th  day of 

October,2015 at Udalguri Court. 

(A.K.Borah)                                                                                                                                  

Sessions Judge, 

Udalguri, BTAD. 

 

Dictated and corrected by me 

and each page bears by signature. 

 

    (A.K.Borah)                                                                                                                                  

Sessions Judge, 

        Udalguri, BTAD. 

 

Transcribed and typed by me:- 

 

(Jitumani Sarma/Steno.) 
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